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SIDOOJ\Y

The Florida Public Service Commission's approach to stemming

the proliferation of toll fraud should be adopted by the

Commission as the next logical step in the commission's own

efforts to prevent interstate and international fraud. Having

ordered local exchange carriers ("LECs") to provide call

screening and international blocking services, the time has come

for the Commission to declare that independent pUblic payphone

("IPP") providers who subscribe to sUch protections cannot be

billed for charges for calls that result when those network

safeguards fail. To the extent.that the LECs' and interexchange

carriers' (nIXCs''') tariffs .obligate IPP providers to pay for

such fraudulent calls even though the IPP providers were

subscribed to screening and blocking services when the calls were

made, the FCC must declare those tariffs invalid. Absent ~uch

action by the FCC, IPP operators will continue to be billed by

the LECs and IXCs for fraudulent calls that the LECs and IXCs

should have prevented. As long as this situation is permitted to

exist, the LECs and IXCs will lack the necessary incentives to

prevent fraud against payphone providers by ensuring that

Commission-mandated screening and blocking services are properly

implemented.
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Before The
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C.

In The Matter Of

Florida Public Service commission )
Petition For Review Of Tariff )
Provisions Relating To Liability ) File No. 93-TOLL FRAUO-02
For Toll Fraud Charges )

.. ."

COMMENTS OF THE AMERICAN PUBLIC cogONICATIONS COwelL ."

The American Public Communications council ("APCC tl
) submits

the following comments in response to the Public Notice relating

to the Florida Public Service commiSsion Petition for Reyiew of ..

Tariff Provisions Relating to Liability" for Toll Fraud Charges.

(tiFlorida Petition") released by the Commission on AprilS, 1993.

iU DA 93-390.

IAC~GROVNP AND STATEMENT or INTEREST

APCC is a council of the North American Telecommunications

Association ("NATA"), and is made up of more than 200 compe1;itive

providers of non-telephone company, independent pUblic payphones

("IPPs") and other communications facilities. APCC seeks to

promote competitive markets and high standards of service for

IPPs and for pUblic communications generally.

Telephone fraud is a major concern for IPP providers. IPP

providers not only make their telephones available to all members

of the pUblic, but also are billed for any fraudulent calls which

are associated with the payphone. This ia not the case with LEC

payphones ("LECPPs"). AT&T, for example, does not seek

reimbursement from LECPPs for payphone fraud, and instead absorbs

those losses as a cost to the network. ~ Attachment 1 (AT&T's



Memorandum In opposition To IMR's Motion To Amend Answer To

Include Counterclaim at 8, 17-18, submitted in connection with

AT&T y. 1MB Capital Corporation, Civ. No. 90-128666-WO (D. Mass.)

(noting that AT&T does not bill New England Telephone for

payphone service because NET's payphones "are part of NET's

requlated services thus AT&T's customer is not NET, but, rather,."

AT&T's customer is the person placing the call. Thus, AT&T

provides no tariff service to NET'- and therefore renders no bill

to NET."» By contrast, IPP providers are billed by IXCs for

fraudulent calls, and are vulnerable to enormous potential

liability for fraudulent toll call charges.
.-The LECs and IXCs,

. ,

invoking the terms of their· tariffs, hold the IPP providers

strictly liable for fraudulent charges, even though the IPP

prOViders subscribe to LEC-provided services designed to prevent

such fraud.

APCC joins with the Florida PSC in petitioning the

Commission to halt these patently inequitable practices by

following the policy adopted by the Florida PSC and declaring

that IPP providers are not obligated to pay fraudulent

international and interstate toll charges resulting from the

failure of LEes and/or IXCs to properly implement screening and

blocking services. In the alternative, APCC requests that the

FCC propose and adopt regulations to accomplish that goal.
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MGtlHENT

I. GRANTING THE FLORIDA PETITION WILL CONTINOE AND STRENGTHEN
THE FCC'S ATTACK ON TOLL FBAUD

In the last year, the Commis.sion has taken a number of

important actions to address the toll fraud problems encountered

by IPP providers. These actions are helping to fulfill the

mandate of Congress in the Telephone Operator Consumer Se~ices .
. -

Improvement Act of 1990, 47 U.S.C! S 226(g), that the Commi_sion

require such actions as are necessary to ensure that aggregators

are not exposed to undue risk of fraud.

Specifically, the Commission has ·.ordered LECs to provide ..
•

federally tariffed international blocking services. Policies apd

Rules Concerning Operator Service Access and Pay Telephone

Compensation, Order on Reconsideration, 7 FCC Rcd 4355, 4359-62

(1992) ("10XXX Access Reconsideration"), further recon., FCC 93

138, released April 9, 1993 ("10XXX Further Reconsideration").

The Commission also has directed LECs to provide screening

services. In addition, the Commission recently held ~ ~

hearings on toll fraud, including payphone-related fraud.

The Commission's actions have been designed to mandate that

LECs provide network-based services which enable IPP operators to

guard against payphone fraud. In taking these actions, the

Commission stated that it "is well aware of the liability

disputes that arise from fraudulent calling and is committed to

moving forward with • • • proceedings to establish, in a clear

and fair manner, responsibility for losses incurred through

fraudulent calling." 10XXX Access Reconsideration, 7 FCC Rcd at

3



4363 n. 96. Now the time has come for the Commission to take the

next logical step to ensure that these safeguards are effective

by addressing the issue of who will bear the responsibility for

toll fraud when network safequards fail.

A. FCC Action Is Required To Effectively prevent
Toll Charg. Fraud Directed At Payphones.

A truly effective solution to payphone fraud will be elusive'

unless the Commission acts. Effo~ts of state requ1atory bodies

such as the Florida PSC to prevent payphone fraud are hampered by

the fact that the lion's share of toil fraud losses do not relate

to intrastate calls, but rather to in~erstate and especially

international calls. Public Communications Magazine, May 1992,.

at 5. The problem of international toll fraud became so

pervasive that Bell Canada decided in 1992 to ban all overseas

calling card calls placed from its payphones. Bell Canada later

instituted a second ban directed specifically on calls from its

payphones to the Caribbean. Communications Daily, November 2,

1992, at 4. As part of its campaign to curb international toll

fraUd, New York Telephone announced in 1992 that it would block

international calls from some payphones in Times Square, as well

as most of its pUblic payphones inside the Port Authority Bus

Terminal. Communications Reports, June 22, 1992, at 46-47.

The FCC must take a leading role in protecting IPP providers

from fraudulent toll charges relating to interstate and

international calls because carriers undoubtedly will challenge

the jurisdiction of the states to do so. AT&T already has

signalled its intention to advocate jurisdictional arguments to
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preclude state regulation affecting interstate and international

toll fraud liability. On December 4, 1992, in response to an

inquiry from the Florida Public Service Commission regarding toll

fraud, AT&T sent a letter to the Florida PSC which noted that

"the jurisdiction of the Florida Public Service Commission does

not extend to interstate and international calls." Florida

Petition at 34. It is likely that other IXCs and even LEes-will

follow AT&T's example.

A mUlti-jurisdictional solution to the problem of.payphone

fraud is more than just desirable --. it is essential to the
, .

establishment of a truly effect~ve solu~ion. The Commission

..

already has recognized this ,bedrock principle in the context of.'

international blocking services. See 1QXXX Further

Reconsideration, ! 7 (noting the need for a federally tariffed

blocking service because state-tariffed blocking services do not

always adequately protect against international toll fraud)\.

B. Th. CUrr.nt syst.m Of Liability R.mov•• Th.
LEes' and IICs' Incentive To Pr.vept Fraud.

The direction urged upon the Commission by the Florida PSC

is the next logical step in the process of safeguarding IPPs

against toll charge fraud. Having mandated that network-based

services be provided to IPPs to safeguard them from fraud, the

commission must now declare that IPPs which utilize tho••

services are insulated from liability for fraud which would have

been prevented had those services been employed in a proper

fashion. Otherwise, effective network-based solutions will fail

in their implementation. As long as IPP operators can be
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assessed charges for fraudulent toll charges that screening and

blocking services were designed to prevent, the LECs and IXCs

will have insufficient incentive to ensure that those services

are effectively implemented.

Indeed, as APCC has explained to the Commission previously,

LEcs have incentives that work against the effective control of

fraud. First, LECs use their tariffs to assert their immunity
."

from any liability for fraudulene:calls even if they are at·

fault.' Second, LECs receive access charges from IXCs on each

call, whether or not a call is fraud~lent. Third, LECs receive

revenues for billing and colle~tion seryices on each billed call;;'

whether or not the calls ar_ fraudulent. ~ Comments of the

American Public Communications Council at 76 (April 12, 1991),

SUbmitted in connection with Policies and Rules Concerning

operator Service Access and Pay Telephone Compensation, CC Docket

No. 91-35. In addition, of course, the LECs are competitors of

IPP providers. The LECs have little incentive to help their

competitors prevent fraud and benefit competitively to the extent

that their competitors are harmed by fraud.

IXCs also lack sufficient incentives to ensure fully

effective prevention of fraud, to the extent that they are able

to collect charges for fraudulent calls from IPP providers. To

1 For example, IPP providers purchased line information
database ("LIDB") service from New York Telephone solely to protect
themselves against certain types of fraud. But when those IPP
providers experienced the type of fraud LIDS was supposed to
prevent, New York Telephone relied on the language of its tariff
to avoid liability. " .
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ensure that the proper incentives are in place, so that the

blocking and screening services mandated by the Commission

fulfill their purpose, the commission must insulate IPP providers

from liability for toll fraud resulting from the LECs' and/or the

IXCs' failure to properly implement those services.

C. The commissioD Should Follow The policy
Adopted By The Florida PSC.

" .
APCC supports the efforts of the Florida PSC, as reflect~

in its regulations, to insulate IPP providers from liability for

fraudulent toll charges which would "hot have been incurred but

for the failure of the LECs and/or th"e IXCs to properly implement..
the OLS and BNS services to whi~h the I~P provider had

subscribed. APCC believes ~at the policy to be adopted by th~

Commission must pertain not only to screening services, but also

to international direct dial blocking ("IDDB") service as well.

The same reasons for insulating IPP providers from liability for

fraudulent toll charges that should have been prevented by OLS

and BNS services apply with equal force to charges which should

have been avoided by proper implementation of IDDB services.

APCC agrees with the regulatory approach of the Florida PSC

and urge. the FCC to rule that a parallel policy is applicable to

interstate and international toll fraud. specifically, the FCC

should rule that (1) IXCs may not bill or collect from IPPs any

charges for calls originating from IPP providers that reach an

operator position if the IPP provider was subscribed to OLS

service at the time the call was made; (2) IXCs may ·not bill or

collect from IPP providers any toll charges for collect or third

7



number billed calls if the IPP providers were subscribed to BNS

service at the time the call was madej (3) IXCs may not bill or

collect from IPP providers any charges for international direct

dialed calls if the IPP provider was subscribed to IDDB service

at the time the call was madej (4) calls identified as falling

into either of the three aforementioned categories must be

removed from an IPP provider's bill when they are identified as
.'

SUCh; and (5) an IPP providers's'~ocalor intrastate service

cannot be discontinued based on charges of the type(s) described

in (1), (2) or (3) above. 2

The regUlations adopted by the Florida PSC implicitly
. .

recognize, as the FCC shoul~, that IPP providers are entitled to'

rely on the effectiveness of the screening services to Which they

subscribe. This is the basis for the Florida rules that inSUlate

IPP providers from liability for fraudulent charges if they are

subscribed to OLS and BNS services. Such a rule recoqnize~ that

IPP providers justifiably must rely on the LECs' and the IXC's

2 The Florida rules also attempt to apportion
responsibility for fraudulent toll charge. between the LEC. and
IXCs. They hold the LEC responsible for fraudulent toll charg••
that result from a failure of the LEC's screening services, and
hold the IXC responsible for fraudulent toll charges that result
from its failure to properly validate calls. This approach is
consistent with APCC's position. However, the Commission n.ed
not decide whether to adopt Florida's approach to apportioning
responsibility between the LECs and IXCs before deciding the much
simpler question of whether IPPs which have taken reasonable
measures to protect themselves by purchasing service. that
safeguard the network should n2t be billed for fraudulent toll
charges.
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proper maintenance and utilization of those services because the

services are within the exclusive control of the LECs and IXcs.

This common sense logic has been recognized by the FCC as

well. When the FCC ordered IPP providers to unblock lOXXX, it

did so with the express understanding that protective blocking

and screening services would be provided to the IPPs, and

deferred the deadline for unblocking lOXXX until such protect~ve

services were available. lOXXX A9cess Reconsideration, FCC-Red

at 4362. The FCC recognized that' unblocking and protecting

parties from potential fraud went hand-in-glove. Certainly the
" ,

FCC intended that those protections from fraud be employed in an::
. .

effective manner, and did n~t contemplate a situation like the -'

present one, in Which anti-fraud protections are put in place but

IPP providers who subscribe to those protections are still held

responsible by IXCs for paying telephone charges when fraud

occurs.

In that earlier proceeding, Policies and Rules Concerning

operator Service Providers, CC Docket No. 90-313, LECs and IXCs

argued that 10XXX-0 and/or 10XXX-O+, which provide access to the

operator service system, could safely be unblocked because of the

existence of network-based safeguards such as ANI II and OLS data

bas... When IPP providers provide access to these operator

service systems by unblocking lOXXX-O and/or 10XXX-0+, they are

necessarily dependent on the LEC and IXC network safeguards

over which the IPPs have no control. Now that the Commission has

required unblocking of 10XXX-0 and lOXXX-O+, the LEes and IXCs

9



must live up to their claims. IPP providers must be relieved

from liability for fraud relating to these unblocked services,

and that liability must be placed instead on the responsible

carriers.

In fact, the screening systems which were supposed to

provide the failsafe for unblocking frequently fail for a wide

variety of reasons. There have been numerous failures in
.'

originating Line Screening ("OLS"~ systems, which are desiqned to

prevent making outgoing calls billable to the IPP. In some

cases, the LECs' switches have failed to insert the "07" digits
", .

into the automatic number identification ("ANI") data stream,

which would identify the line to the operator services provider"
, .

as one to which billing is not permitted.] Instead, the switch••

have inserted the "00" digits, which indicate that the line is a

residence or standard business line to which the call can be

billed. In other cases, the LEC's failure to enter into the

screening database a number identifying the IPP as an IPP, or

failure to refer to the screening database to determine whether a

number from which a call originated was an IPP to which charges

cannot be assessed, resulted in fraudulent charges being assessed

against the IPP operator. ~ Initial Comments of the American

Public Communications council at 53-63, submitted in connection

3 AT&T's December 4, 1992 response to the Florida PSC's
first question in connection with fraudulent toll call charg••
attributed to IPP provider Frederic P. Wade, Inc. indicates that
Mr. Wade's "lines were not identified as pay phone lines. ANI 07
II digits were not indicated." Florida Petition at .25. still,
AT&T sought to hold Mr. Wade liable for those charges, invoking
the terms of its tariff. 14. at 29.

10



with policies and Rules Concerning operator service Providers, CC

Docket No. 90-313. Clearly the responsibility for losses in such

cases should not fall upon the IPPs.

Similar failures in the implementation of billed number

screening ("BNS") services, which are designed to prevent the

billing of collect and third number calls to IPPs, have resulted

in fraudulent charges that should not fall upon the IPPs.
. .

Collect and third-party billing fraud occurs because the carrier.

permits their operators or foreign operators to bill calls to

IPPs, despite the fact that the IPP~ should be registered in the

billed number database as not being billable numbers, and despite:·

the fact that a payphone usually announces that it is a payphona'

and is not a billable number. Once the IPP has listed its number

in a BNS service, the failure of the IXCs to refer to the

database should not result in liability to the IPP if fraudulent

charges result.

The LECs and IXCs should not be permitted to invoke the

provisions of their tariffs to obligate IPPs to pay for

fraudulent calls when the fraud results from the IXCs' and LEes'

own omissions and/or negligence in implementing service. designed

to protect the network from such fraud. APCC agrees with the

Florida PSC's implicit conclusion that tariffs should not serve

to insulate LECs and IXCs from the consequence. of failing to

provide effective screening and blocking services. For example,

the notion that IPP providers Who do not even subscribe to AT&T

services and who take affirmative measures to prevent

11



unauthorized use of AT&T services are nonetheless "customers" of

AT&T and thereby "responsible" under AT&T's tariffs for paying

fraudulent charges assessed against them, in APCC's view, is both

irrational and absurd.

Holding IPP providers responsible for fraud under these

circumstances is an unreasonable practice violative of Section

201(b) of the Communications Act. ~ gen,rally Joint Motion for'

Declaratory Ruling, at 45-54 (May' 14, 1992), filed in connection

with In The Matter Of A peclaratory BUling Concerning The

Circumstances Under Which AT&T F.C.C.. Tariff No.1 Plac.s .
Responsibility For Fraudulent Calls UpOn Independent Pay Phone ~

Providers (Common Carrier Bqreau, filed May 14, 1992). APCC

urges the FCC to issue such a declaration. Alternatively, APCC'

asks that the FCC propose and adopt regulations consistent with

the Florida PSC's approach.

D. It Is Not Reali.tic To Exp.ct IPP Provid.r.
To Absorb Th. Lo•••• As.ociat.d With Failur.
Of Network saf.guards.

The approach to this problem, reflected in IXC tariffs, is

essentially to require IPP providers to pay for fraudulent calls

even when network protections fail. This is not a realistic

approach. IPP providers have diligently attempted to prevent

fraud, expending substantial resources in the process. But for

almost every measure undertaken by the IPP operators to protect

against payphone fraud, those intent on defrauding the IPPs have

devised an effective countermeasure. For example, IPP providers

have programmed their IPPs with audible signals that'warn

12



operators that the telephone is a payphone to which they should

not permit collect or third number billed calls. However,

international operators often either do not understand, or choose

to ignore, the warnings, and the IXCs do not encourage them to

alter their behavior.

The simple fact is that no devices built into the IPPs

themselves can fully protect the network from fraud. Because
" .'

IPPs are physically reachable and,' compared to the network,'.

relatively simple in design, the 'protections built into the IPPs

are more susceptible to being circumvented. By contrast, the

public switched network's physical inaccessibility and relative

o •.

'. '

complexity render its anti-fraud capabilities less vulnerable to ':

countermeasures. In general, network-based solutions to fraud

are more difficult to defeat.

Fundamental fairness, and the fact that LECs and IXCs

require incentives to implement effective solutions to payphone

fraUd, are reason enough not to permit them to hold IPP providers

responsible for fraudulent toll charges. However, there is

another compelling reason for relieving IPP providers of such

responsibility. Because the LECs' and IXCs' marginal costs of

providing a long distance call to a customer is sUbstantially

less than what they charge the customer for the service, the LECs

and IXCs are better able to absorb the costs of payphone fraud.

If liability for fraudulent calls is placed upon the LEes and

IXCs, they will incur only their out-of-pocket costs associated

with providing the service. If liability reposes in'IPP

13



providers, by contrast, they will face the much greater liability

represented by the carrier's out-of-pocket costs RlY§ any mark

up -- for a service they never utilized.

The potential magnitude of such liability is enormous. One

estimate by APCC, based on a nationwide extrapolation of fraud

experienced by maryland payphone providers, pegs the level of

fraud experienced by IPPs in 1989 at $133,000,000. APCC Initial

Comments, Docket No. 90-313, at 45 n.44. Another estimate places.

the annual cost of toll fraud to U.S. companies and consumers at

between $1.2 and $4.0 billion. Whatever. the precise number, it is.
clear that IPP providers -- who are generally small businesses - •

- are heavily burdened by IXC attempts to collect charges for

fraudulent calls. Even when the IPP providers can avoid paying'.

for fraudulent charges, the costs to the IPP of monitoring and

disputing IXC bills are debilitating.

Heaping these enormous costs on parties who have already

paid for network-based safeguards that should effectively prevent

payphone fraud adds insult to injury -- with no benetit to the

pUblic. In addition, placing the burden on IPP providers reduces

the incentives of IXCs and LECs to make sure that their

safeguards actually work. Sound pUblic policy dictates that the

Commission tollow Florida's example and insulate from liability

for fraud those IPPs who have done their part by SUbscribing to

the available network-based anti-fraud services. To the extent

that liability for the failure of network fraud safeguards

Ultimately reposes in those entrusted with the operation of such

14



safeguards (~, the LECs and IXCs), they are provided with an

additional incentive to ensure that network protections are

heeded and continually improved.

CONCLUSION

For the reasons stated herein, the American Public

Communications commission respectfully requests that the FCC rule "

that IPP providers who have subscribed to call screening and
.'

blocking services are insulated from liability for toll fraud

resulting from the failure of. such services. Alternatively, the

Commission should immediately propose regulations incorporating

such a policy.

..

Respectfully SUbmitted,

Al
bert F. Aldrich

Douglas E. Rosenfeld
KECK, MAHIN & CATE
1201 New York Avenue, N.W.
Washington, D.C. 20005-3919
(202) 789-3400

Attorneys for the American Public
Communications Council

Dated: June 4, 1993
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

)
. AMERICAN TELEPHONE AND )

TELEGRAPH COMPANY, )
)

plaintiff, ) Civil Action No.
)

v. ) 90-12866-WD
I
I )

IMR CAPITAL CORPORATION, ) BBO No. 218760
)

Defendant. )
)

AT&T' 5 MEMORANDUM IN OPPOSITION TO IMR' S MOTION TO AMEND
ANSWER TO I NCLUDE COUNTERCLAIM

The Plaintiff American Telephone & Telegraph Company (MAT&Tn
)

I offers this Memorandum in opPOsition to the Motion to Amend Answer

Ito Include Counterclaim of Defendant IMR capital corporation

! ("IMR"), on the grounds that the proposed eleven-count (including

I six counts in antitrust) counterclaim is prejudicially untimely

and lacks merit.
Procedural Background

Complaint, Answer, and Affirmative Defenses. AT&T filed the

present action on November 27, 1990, seeking recovery of 10ng-

distance charges calls made from pay phones owned by IHR via

telephone lines provided by New England Telephone (UNETW
) and used

by IMR to serve its pay phones located in Massachusetts.

After obtaining AT&T's consent to an extension of time to

answer, IMR served its Answer on January 7, 1991. IHR did not

deny that the charges had been incurred (Answer, , 5) but asserted
. I

, that the calls had been fraudulently made (id.). IMR raised four

affirmative defenses:

\



- 8 -

be permitted to deny the public access to the AT&T network.

Indeed, in its interrogatory answers, IMR stated under oath that
I
I

I it has "eliminated fraudulent calls" made as a result of access to.
110288. LA. 6, p. 5 (Exh. 1).

I Allegations of favoritism to NET. Attempts to make

allegations to support an inference that AT&T and NET are

conspiring with respect to the disputed calls must fail because

.j AT&T is required by law to treat NET as it does. See" 23 - 27.

lIn fact, as a matter of law and as a result of the Federal

Icommunications Commission (-F.C.C.-) ruling AT&T cannot bill NET

for calls made from NET-owned pay phones. The F.C.C. has held
iI that NET's pay phones are part of NET's regulated services thus

IAT&T's customer is not NET, but, rather, AT&T's customer is the

I person placing the call. Thus, AT&T provides no tariff service to I
I

II NET and therefore renders no bill to NET. Whereas here, AT&T

I provides long distance service to IMR, IKR as the customer is

I liable for all calls placed from that equipment. See discussion
II of the F.C.C.'s Tonka Tools decision at p. 8 infra.
I
I Moreover, IMR alleges specific facts showing that the

Iallegation of favoritism to NET is false or at least trivial. In

II , 13, IKR says that secondary/stolen dial tone is the -major

I cause· of fraudulent calls; in the same paragraph, it admits that

! NET's pay phones use Mcoin lines· that Mwill not return secondary
I

!
dial tone. W (Emphasis added.) When coupled with the

straightforward allegation in , 12 that NET is the provider of the

I

l./lines that return secondary dial tone and the absence of any

allegation that AT&T provides dial tone (reflecting the true

I·
II
1\



- 17 -

The F.e.c. has ruled that IHR/s pay phones are

NET provides billing and collection to other interexchange

carriers as well as to AT&T; see , 10 of the proposed counterclaim

at p. 9. Count 1 of the proposed Counterclaim contains no

!specificity whatsoever of the nature of the conspiracy or that

ilthere was anything approaching a "meeting of the minds" as

I required by the DoWling and Shepherd Intelligence cases. Accord,

C. R. Bard, Inc. v. Medical Electronics Corp., 529 F.Supp. 1382

(D.Mass. 1982)(dismissal of Section 1 claim because of only

conclusory allegations of contract, combination or conspiracy).'

IMR is also unable to rely on the fact that AT&T is acting in

concert with NET by not collecting for fraudulent calls (if any

exist, which is not alleged by IHR) made from NET pay phones, as

'the F.C.C. has expressly stated that NET is not AT&T's customer

I for the long distance service which originates or terminates

through that NET pay telephone. The member of the pUblic who uses
I
an NET pay phone, not NET, is AT&T's customer for AT&T's long

Idistance service.'

I customer premise equipment ("CPE W
).' The Commission has explicitly

I' Paragraph 35, the key allegation of Count 1, allege. harm only from the
. conduct of NET, which i' in accordanc. with IMR's prior allegations regardingI secondary dial ton. and call screening, both provided exclusively by NET.

I
Even if the failure to mention AT'T is an error, no claim exist••

I 'In the Matter of Petition for peclaratory Ruling of Tonka Tools, Inc. and
Southern Merchandising Corp. Regarding American Telephone and Telegraph
Company Provision of coinIe•• Pay Telephones, Memorandum Opinion and Order,

I F.C.C. 85-269, released May 22, 1985 (MTonxa TooI.~) copy attached as Exhibit

I
, 3 (the Mprimary customer of soc pay telephones is the general public. M MAs to

these customers or users the telephone in.trument and line are necessarily
integrated,M and Mthe pay telephones and transmission capacity provided by

/

' AT'T and the SOC ••• [constitute) and end-to-end service. M ~ at 1 12.
'The Commi.sion hal defined CPE a, Mterminal equipment located at a
subscriber'. premise. which i. connected with the termination of a carrier's

"

communication channel(.) at the network interface at that subscriber"
premises.~ Amendment of S 64.703 of tbe Commission's Rules and Regulations

I



I
I

"

lexcluded the Bell Operating Companies', including NET'S, "coin-

'operated or pay telephones w from the definition of CPE. Final
I
I Decision, supra at n. 8, 77 F.C.C.2d at 447. Instead, the

Icommission has held that NET's pay telephones are part of its

regulated service. Id. Accordingly, AT&T cannot bill NET for any

such calls.

II Finally, insofar as IMR' s claim of a conspiracy is based on

!AT&T'S failure to screen calls, it is void for triviality. As the
I

I operator-assisted calls for which AT&T seeks payment are only

$700, it is absurd to claim that AT&T would engage in

Ianticompetitive conduct, or harm IMR by it, if such action would

I result only a net of $700.

I Count 1 also fails to satisfy the requirement of pleading an

11unreaSOnable restraint of trade. Section 1 only prohibits

Iunreasonable restraints of trade. Chicago Board of Trade v.
I

united States, 246 U.S. 231, 238, 38 S.Ct. 242 (1918); Continental

,(Computer II), 77 F.C.C.2d 384, 398 n.10 (1980) (Final peeision),i reconsideration, 84 r.C.C.2d 50 (1980), further reconsideration 88 r.C.C.2d
I 512 (1981), aft'd sub nom. CClA v. rcc, 693 r.2d 198 (D.C. C 1982), eertI denied, 103 S. Ct. 2109 (1983).
I lOIMR i. not 41le9in9 any ~ ~ violation of the Sherman Act.

IliT.V., Inc. v. GTE Sylvania, Inc., 433 u.s. 36, 49, 97 S.Ct. 2549

I (1977).10 In order to establish an unreasonable restraint of
I trade, IHR must demonstrate that AT&T has significant "market
I
. power." Without a threshold showing of such power, AT&T is

Ilegally incapable of causing any adverse effect on competition.

I "A threshold inquiry in any Rule of Reason case [under Section 1]
I
I is whether the defendant had market power, that is the · power to

/raise prices significantly above the competitive level without

- 18 -
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~~~In the Matter of:

Florida Public Service Commission
Petition For Review of Tariff Provisions
Relating To Liability For Toll Fraud
Charges

)
)
)
)
)
)
)

----------------)

.. REPLY COMMENTS OF THE
AMERICAN PUBLIC COMMUNICATIONS COUNCIL

The American Public Communications Council hereby replies to comments filed in

response to the Florida Public Service Commission's petition in the above-captioned matter.

See Public Notice, DA 93-390, released April 5, 1993.

Most of the comments filed strongly support the FPSC petition. Supporting

comments were filed individually by 15 trade associations and other parties representing the

independent public pay telephone industry}1 The FPSC petition is also supported by the

South Carolina Division of Information Resource Management, and by GTE Service

Corporation. As GTE states:

jJ American Public Communications Councl; ArIzona Payphone Association; Callomia Payphone
AssocIation; CoIn Phone Management Company; Aorida Payphone AssocIation, Inc.; Georgia Public C0m
munications AssocIation; IMR Capital Corporation; Independent Payphone Association d New York, Inc.;
InteUlcaIl, Inc.; MidwestI~ CoIn Payphone AssocIatIon; Minnesota Independn Payphone
Association; Mississippi ~ubIlc Communication Association; New Jersey Payphone AssocIatIon, Inc.; North
Carolina Payphone ASsoCia\'on, Inc.; Utah Payphone Assocfatfon, Inc.



a call aggregator subscribing to [local exchange carrier ("LE~)
originating line screening ("OLSIt) and billed number screemng
(ItBNS")] services is justified in expecting relief for fraudulent
calls billed to its line when the aggregator has purchased
blocking and/or screening services. Relief should come from
the LEC if the LEes services are at fault, or from the
[interexchange carrier ("IXC')] if calls are not properly
processed.

Comments of GTE at 2-3.

It is important to recognize that the FPSC petition presents two segregable issues.

First, the petition urges that independent payphone providers who subscribe to network

fraud protection services should not be liable when the network services fail. Second, the

petition recommends that responsibility for costs associated with such calls should be

allocated between IXC and LEC based on fault.

Those LECs who oppose the petition raise concerns about the second propositio~

not the first. For example, Ameritech opposes any expansion of LEC liability vis-a-vis

IXCs or OS?s, but appears to acknowledge that there is no reason to make subscribers

pay when the network services they have ordered fail to work. Comments of Ameritech at

3. Indeed, Ameritech states that it has undertaken on its own to edit its bills so as to reject

any IXC request to bill a collect or third-number call to any customer subscribing to billed

number screening. Id. at 4, Attachment A.

The concerns of other LECs similarly are limited to the apportionment of

responsibility between LEes and IXes!OSPs. Comments of Southwestern Bell at 2;

BellSouth at 3-4. While this issue of apportioning responsibility among carriers when

network fraud safeguards fail may not be as easy to resolve, any difficulty in resolving it

should not prevent the Commission from promptly ruling that indemendent pay,phone

2


